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The  Ontario  Law  Reform  Commission  was  established  by  section  1 
of  The  Ontario  Law  Reform  Commission  Act,  1964,  for  the  purpose  of 
promoting  the  reform  of  the  law  and  legal  institutions.  The  Com- 
missioners are: 

H.  Allan  Leal,  Q.C.,  LL.M.,  LL.D.,  Chairman 
Honourable  James  C.  McRuer,  LL.D. 
Honourable  Richard  A.  Bell,  P.C.,  Q.C. 
W.  Gibson  Gray,  Q.C. 
William  R.  Poole,  Q.C. 

Dr.  Richard  Gosse,  Q.C,  is  Counsel  to  the  Commission.  The 
Secretary  of  the  Commission  is  Miss  A.  F.  Chute,  and  its  offices  are  at 
Room  470,  Parliament  Buildings,  Toronto,  Ontario,  Canada. 


ONTARIO 


ONTARIO   LAW   REFORM   COMMISSION 


PARLIAMENT   BUILDINGS 
TORONTO    2 


To:  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

In  recent  months,  representations  have  been  made  to  the  Commission 
by  legal  firms  in  the  City  of  Windsor  objecting  to  the  abbreviated 
limitation  period  in  The  Sandwich,  Windsor  and  Anther stburg  Railway 
Act,  1930,  20  Geo.  V,  c.  17.     Section  28  of  that  Act  provides  as  follows: 

u28.  Every  action  brought  for  damages  by  reason  of  negligence 
in  the  operation  of  the  railway  shall  be  brought  against  the  railway 
company  and  not  against  any  of  the  corporations  or  the  Commission 
and  the  railway  company  for  the  purposes  of  this  section  shall  be 
deemed  a  municipal  corporation  and  such  action  shall  be  brought 
and  tried  as  if  it  were  an  action  against  a  municipal  corporation  for 
damages  in  respect  to  injuries  sustained  by  reason  of  the  default  of 
a  corporation  in  keeping  in  repair  a  highway." 

By  virtue  of  this  section,  the  following  provisions  of  The  Municipal  Act, 
R.S.O.  1960,  c.  249,  apply: 

"443. — (2)  No  action  shall  be  brought  against  a  corporation  for 
the  recovery  of  damages  occasioned  by  such  default,  whether  the 
want  of  repair  was  the  result  of  nonfeasance  or  misfeasance,  after 
the  expiration  of  three  months  from  the  time  when  the  damages  were 
sustained. 

(5)  No  action  shall  be  brought  for  the  recovery  of  the  damages 
mentioned  in  subsection  1  unless  notice  in  writing  of  the  claim  and 
of  the  injury  complained  of  has  been  served  upon  or  sent  by  regis- 
tered mail  to  the  head  or  the  clerk  of  the  corporation,  in  the  case 
of  a  county  or  township  within  ten  days,  and  in  the  case  of  an  urban 
municipality  within  seven  days,  after  the  happening  of  the  injury, 
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nor  unless,  where  the  claim  is  against  two  or  more  corporations 
jointly  liable  for  the  repair  of  the  highway  or  bridge,  the  prescribed 
notice  was  given  to  each  of  them  within  the  prescribed  time. 

(6)  In  the  case  of  the  death  of  the  person  injured,  failure  to  give 
notice  is  not  a  bar  to  the  action  and,  except  where  the  injury  was 
caused  by  snow  or  ice  upon  a  sidewalk,  failure  to  give  or  insufficiency 
of  the  notice  is  not  a  bar  to  the  action,  if  the  court  or  judge  before 
whom  the  action  is  tried  is  of  the  opinion  that  the  corporation  in 
its  defence  was  not  prejudiced  by  the  want  or  insufficiency  of  the 
notice  and  that  to  bar  the  action  would  be  an  injustice,  notwith- 
standing that  reasonable  excuse  for  the  want  or  insufficiency  of  the 
notice  is  not  established." 

This  means,  in  brief,  that  notice  of  personal  injury  or  property  damage 
must  be  given  to  the  corporation  within  seven  days,  and  the  action  is 
statute  barred  unless  brought  within  three  months,  from  the  time  when 
the  damages  were  sustained.  Although  the  Court  has  a  discretion  in 
proper  cases  to  grant  relief  against  the  bar  to  the  action  where  there 
has  been  a  failure  to  give  or  insufficiency  of  the  notice,  no  such  relief 
is  available  where  the  time  for  bringing  the  action  has  run.  Sixteen 
years  ago,  in  Renaud  v.  Sandwich,  Windsor  and  Amherstburg  Railway 
Company,  [1952]  O.W.N.  503  McRuer,  C.J.H.C.  (as  he  then  was) 
questioned  whether  it  is  in  the  public  interest  that  a  special  statutory 
limitation  period  of  three  months  applies  to  one  injured  by  a  motor  vehicle 
owned  and  operated  by  this  particular  public  transportation  company, 
while  the  limitation  in  all  other  such  cases  in  Ontario  is  one  year. 

The  anomaly  which  exists  with  respect  to  the  Sandwich,  Windsor 
and  Amherstburg  Railway  corporation  is  explainable  on  historical 
grounds  but  seems  not  to  be  justified  on  any  ground.  The  origins  of 
the  company  are  to  be  found  in  an  Act  to  incorporate  Sandwich  and 
Windsor  Passenger  Railway  Company,  1872,  35  Vict.,  c.  64.  The  name 
of  the  company  was  changed  to  its  present  one  in  1887.  The  various 
amendments  to  the  original  statute  down  to  1930  involved  mainly  the 
conversion  to  streetcars,  then  to  buses.  The  Hydro-Electric  Railway 
Amendment  Act,  1920,  10-11  Geo.  V,  c.  57,  s.  9,  authorized  the  purchase 
of  the  company  by  the  Hydro-Electric  Power  Commission  of  Ontario 
and  for  a  period  of  ten  years  the  Commission  owned  and  operated  the 
system  under  The  Hydro-Electric  Railway  Act,  1914. 

By  the  Act  of  1930,  a  new  company  was  created  whose  members 
were  appointed  by  the  various  municipalities  served  by  the  transportation 
system.  Since  the  appointees  of  the  serviced  municipalities  comprised 
the  membership  of  the  corporation,  it  may  have  been  thought  defensible 
to  have  the  limitation  provisions  applicable  to  actions  against  muni- 
cipalities applicable  in  this  case  as  well.  By  virtue  of  the  provisions 
of  section  9  of  the  Act  of  1930,  the  company  and  the  Commission  entered 
into  an  agreement  by  which  the  Commission  continued  the  management 
and  operation  of  the  system  as  agent  for  the  company.  The  Commission 
continued  to  manage  the  system  until  September  22,  1934  when,  by 
notice  given   under  the  terms  of  the  agreement,   it  ceased   to  operate 


the  system.     From  that  date  the  ownership,  control  and  management 
has  been  exclusively  in  the  company  itself. 

No  provision  similar  to  section  28  of  the  Act  of  1930  is  to  be  found 
in  the  legislation  prior  to  1930  relating  to  the  company.  The  Hydro- 
Electric  Railway  Act,  1914,  with  its  amendments,  and  The  Municipal 
Electric  Railways  Act,  1922,  with  its  amendments,  also  contained  no  such 
provision. 

Ordinarily,  in  actions  against  a  street  railway  company,  the  one- 
year  limitation  period  contained  in  section  267  (2)  of  The  Railways  Act, 
R.S.O.  1950,  c.  331,  would  apply.  This  latter  Act  was  unconsolidated 
and  unrepealed  in  the  1960  revision  of  the  Ontario  statutes.  The  point 
was  considered  in  Kunsisto  v.  City  of  Port  Arthur  et  at.  (1916),  37  O.L.R. 
146,  where  it  was  held  that  in  an  action  for  damages  arising  out  of 
negligence  on  the  part  of  the  municipally-owned  street  railway,  the  one- 
year  limitation  period  in  The  Railways  Act  applies,  and  not  the  three- 
month  period  in  The  Municipal  Act. 

The  Commission  has  had  the  benefit  of  written  briefs  and  oral 
submissions  by  L.  Z.  McPherson,  Esq.,  Q.C.,  solicitor  for  the  Sandwich, 
Windsor  and  Amherstburg  Railway  Company,  and  J.  W.  H.  Day, 
Esq.,  Q.C.,  solicitor  for  the  Ontario  Section,  Canadian  Transit  Associa- 
tion and  general  counsel  for  the  Toronto  Transit  Commission. 

It  is  fair  to  say  that  the  main  issue  dealt  with  in  these  representations 
concerned  the  provision  for  giving  notice  of  a  claim  as  a  condition 
precedent  to  bringing  an  action  to  realize  it.  We  were  informed  that 
the  largest  transit  system  within  the  Ontario  Section  of  the  Canadian 
Transit  Association  had  4,408  accidents  [sic]  in  1966.  Of  this  number 
353  feel  within  the  non-report  classification,  i.e.  a  claim  was  made  arising 
out  of  injury  for  which  it  was  sought  to  make  the  utility  liable  but  not 
within  such  time  as  would  allow  an  adequate  investigation  to  be  made. 
Although  these  non-report  cases  represented  8.0%,  numerically,  of  all 
claims,  the  Commission  was  not  informed  how  many  of  them  led  to 
recovery  by  settlement  or  judgment,  nor  the  quantum  of  the  damages 
involved. 

No  attempt  was  made  to  justify  special  treatment  being  given  by 
statute  to  the  Sandwich,  Windsor  and  Amherstburg  Railway  Company. 
Rather,  the  view  was  expressed  that  the  provision  for  notice  and  the 
abbreviated  limitation  period  should  be  made  applicable  to  all  urban 
passenger  transportation  systems. 

The  Ontario  Law  Reform  Commission  is  currently  making  an 
exhaustive  study  of  the  limitation  provisions  which  are  contained  in 
The  Limitations  Act,  R.S.O.  1960,  c.  214,  and  other  Ontario  statutes, 
but  it  is  felt  that  the  anomalous  situation  existing  with  respect  to  the 
Sandwich,  Windsor  and  Amherstburg  Railway  should  be  dealt  with  at 
the  earliest  opportunity  without  waiting  for  the  completion  of  the  study 
of  the  broader  project.  This  is  a  special  case  which  would  appear  to 
justify  immediate  remedial  legislation. 


Accordingly,  the  Commission  recommends  that  The  Sandwich, 
Windsor  and  Amherstburg  Railway  Act  be  amended  to  provide  for  a 
limitation  period  of  one  year  with  no  provision  for  notice.  This  amend- 
ment would  place  this  particular  company  in  the  same  position  as  similar 
companies  engaged  in  like  activities  within  the  province. 


All  of  which  is  respectfully  submitted. 

H.  Allan  Leal, 


Chairman 


J.  C.  McRuer, 

Commissioner 

R.  A.  Bell, 

Commissioner 

W.  Gibson  Gray, 

Commissioner 

W.  R.  Poole, 

Commissioner 


January  8,  1968. 
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